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Meetings the Executive Committee 


forty-first meeting the Executive Committee the Fed- 

eral Bar Association was held Tuesday, June 27, 
1939, the National Press Club, Washington, C., 1:00 
Present were Messrs. Roberson, president first vice presi- 
dent; Bingham, secretary; Littlepage, treasurer; Caldwell, Patrick, 
Sherley, and Van Orsdel. 

The Executive Committee accepted the resignations from member- 
ship the Association Messrs. Guilford Jameson, Richard Daniels, 
and Howard Vesey. The following applications for membership the 
Association were approved the Executive Committee and the appli- 


Gordon Burt Affleck, 720 Newhouse Building, Salt Lake City, Utah. 
Frank Borut, 220 Broadway, New York City 
Cogswell, Hibbs Building, Washington, 
Coleman, Jr., 725 13th Street, W., Washington, 
Stephen Fletcher, Munsey Building, Washington, 
Carl George, Statler Hotel, Cleveland, Ohio 
Hayden Hews, Evans Building, Riverside, California. 
Philip May, 1530 Lynch Building, Jacksonville, Florida 
Judge Eugene Sykes, Munsey Building, Washington, 


The secretary read communication from the librarian the Cor- 
nell Law School with reference exchanging the Cornell Law Quarterly 
for copies the Federal Communications Bar Journal, and the communi- 
cation was referred Mr. Russell, Jr., editor the 
(Arrangements were completed later for exchange the Cornell 
Law Quarterly with the Federal Communications Bar Journal). 

Mr. Roberson, president the Association, reported that had re- 
ceived copy the proposed rules the United States Court Appeals 
for the District Columbia dealing with the taking appeals from 
decisions the Federal Communications Commission. The proposed 
rules were discussed the Executive Committee. 
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had previously been suggested that the Association sponsor boat 
trip, and the arrangements submitted its report recom- 
mending that the trip not held due the relatively high costs. 

was decided that meetings the Executive Committee would not 
held during July and August. 


Treasury and Membership 


September 1939 the secretary reports that there are 240 
members the Association and three applications for membership are 
pending. the same date the treasurer’s report shows that there 
$1,495.49 the credit the Association after the payment all bills. 


New Rules Practice and Procedure 


The Rules Practice and Procedure which were adopted the 
Commission July 12, 1939 and made effective August 1939 in- 
troduce many important changes the practice law before the Com- 
mission. Although some the changes wrought the new rules are 
obviously designed merely express more exactly clarify the 
meaning intended conveyed the prior rules, many the pro- 
visions the new rules have materially altered the procedural steps 
followed attorneys appearing before the Commission. The out- 
standing changes relate such matters the definition respondents, 
the pleadings filed parties desiring oppose applications, pe- 
titions intervene, and the setting for separate hearings consolida- 
tion for hearing conflicting applications applications involving re- 
lated matters. 

The drafting rules practice is, best, arduous and diffi- 
task. The draftsman must not only possess clarity expression 
enables him accurately and concisely state the rule which will 
cover situations which occur frequently, but must have that degree 
ingenuity and foresight which vouchsafes the ability the rule, ex- 
pressed, stand the test remote obscure problems. must mark 
the path with frequent signposts for the practitioner follow, and yet 
must the same time leave sufficient freedom action discretion 
the licensing authority permit effective administration the Com- 
munications Act the public interest. The new rules have been care- 
fully drawn with both these purposes mind, and although changes 
may warranted the future, the Commission, the General Counsel 
and his staff may well point with pride the excellence their work. 


*Editor the Federal Communications Bar Journal. 


q 
q 
4 


FACTUAL BACKGROUND THE NEW RULES 


The new rules have evolved result intensive effort both 
the staff the Commission and the Association’s Executive Com- 
mittee and Committee Practice and Procedure. January 11, 
1937, shortly after the Association was formed, the Executive Commit- 
tee the Association adopted report the Committee Practice 
and Procedure which recommended the making amendments the 
Commission’s rules relating the burden proof upon the filing 
protests, the right open and close the presentation evidence, the 
serving respondents’ answers upon applicants; the verification ap- 
plications and amendments attorneys, the naming licensees 
existing stations cities where new facilities are requested respond- 
ents, and the establishment Motions Court.! These recommendations 
were transmitted the Commission January 12, 1937. 
1937, resolution was adopted the Executive Committee the Asso- 
ciation which requested that the Commission advise the Association 
contemplated changes rules practice and that com- 
ment could made prior adoption. 

The first significant amendment the Commission’s rules 
March 17, 1937 with reference the so-called two-year rule (Rule 
rule prohibited the appearance before the Commission 
former Commission attorneys examiners until the lapse two years 
after their separation from service. The amendment lifted the restric- 
tion when the attorney examiner who was formerly employed was 
acting attorney for any municipality, state federal government.? 

The relaxation Rule 101.7 exempt former Commission at- 
torneys and examiners who were other federal, state 
municipal capacities was not considered the Association remove 
apparent unfair discrimination against former Commission employees. 
April 19, 1937 the Executive Committee adopted its Canons Ethies, 
one which (No. 24) provided effect that attorney formerly em- 
ploved the Commission could immediately accept 
quiring his appearance before the Commission except ‘‘in conneetion with 
any matter which has investigated passed upon while such of- 
fice employ, with which has obtained confidential 
special information result his official position with the Com- 
the same date the Executive Committee adopted reso- 
lution and transmitted the Chairman the Commission, Hon. 
Anning Prall, which recommended that Rule 101.7 repealed, that 
the Commission prescribe that lawyers admitted practice before 
shall conform the Canons Ethies the Association, and that the 


Vol. No. pp. 2-4. 
Vol. No. pp. 2-3. 
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Commission refer the Association the preliminary investigation 
all complaints 

During this time the Commission’s staff was working proposed 
revisions the rules. the annual meeting the Association De- 
cember 14, 1937 recognized that the pending revision the Com- 
mission’s rules would make unnecessary and inappropriate the recom- 
mendations which the Association had made the Commission. 
cordingly, was resolved withdraw former recommendations but 
request the chairman the Commission afford the Association 
opportunity examine new rules and comment thereon prior their 

July 11, 1938, the Commission publicly released its Proposed 
Rules Practice and Procedure. These proposed rules were announced 
for the purpose permitting interested persons study them and 
submit any comments suggestions the Commission prior their 
adoption. The proposed rules contained many changes, but would 
not materially assist this discussion repeat them here. The Secre- 
tary the Association sent letter the entire membership advising 
them the release the report and requesting the membership 
submit any comments which cared make. The Association’s Com- 
mittee Practice and proceeded make detailed study 
the proposed rules and submitted its written report the Executive 
Many changes the proposed rules were recommended, 
the incorporation certain provisions the new Federal 
Rules Civil Procedure. The Executive Committee the Association 
considered the report great length during the early fall 1938 and 
submitted its printed report the Commission during the middle 
The report was consistent with prior expressions the Asso- 
ciation concerning the creation motions court, the abolition the 
two-year rule, and the incorporation pertinent parts the Federal 
Rules Civil 

November 14, 1938, the Commission issued order which, 
among other things, abolished the Examining Department and trans- 
ferred the examiners the Law Department. This change necessitated 
the amendment Rules 106.27 and 106.28 relating the conduct 
hearings and the submission reports and exceptions. the same 
date, these two rules were amended provide that presiding 
officer’’ would conduct hearings, proposed findings and 


Vol. No. pp. 2-3. 

committee was then composed Messrs. Arthur Scharfeld, Chairman, 
Frank Roberson, Chester Wiggin, Donald Beelar, Landon, and Karl 
Smith. 

7The full report the Committee Practice and Procedure contained 
Journat, Vol. No. 10. 

8This report entitled “Recommendations the Federal Communications Bar 
Association the Proposed Rules Practice and Procedure.” 
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sions should filed parties, the Commission would issue proposed 
report, and after exceptions and oral argument the Commission would 
issue its final 

November 28, 1938, the Commission adopted and released its 
Rules Practice and Procedure, the rules becoming effective Janu- 
ary 1939. The new rules clarified many the prior regulations, re- 
tained the newly-organized procedure relating the submission pro- 
posed findings and conclusions, and adopted some the Association’s 
including those concerning the Motions Docket, the 
two-year rule and certain the Federal Rules Civil Procedure. 

Several problems procedure still remained unsolved spite 
the promulgation the new rules. One the most important con- 
cerned the method effecting service pleadings. Section 9.01 pro- 
vided for service upon the attorney when party was represented 
attorney, and proof service was provided shown signature 
the party served affidavit showing personal service service 
registered mail. January 31, 1939, the section was amended 
incorporating the provisions the Federal Rules Civil Procedure 
relating service and proof service. Two other rules were amended 
the same 

Rule 12.80(f) provided that ‘‘The Commission will thereafter [af- 
ter the filing parties their proposed findings fact and 
sions] enter its proposed report findings fact and 
June, 1939, the Commission amended the rule adding the proviso that 
substantial conflict presented, the Commission with 
the proposed conclusions, and the ends justice will served, final 
order will entered with without findings fact and conclusions.” 

During the spring 1939, the Law Department the Commission 
was preparing revisions the new Rules Practice and Procedure and 
had the full cooperation the Association’s president, Mr. Frank 
Roberson, well the Committee Practice and 
Frequent meetings between members the Commission’s staff and mem- 
bers the Committee were held for the purpose effecting important 
modifications the rules. The result was the promulgation rules which 
became effective August 1939. July 21, 1939, Mr. William 
Dempsey, General Counsel the Commission, addressed cordial letter 
Mr. Frank Roberson, president the Association, follows: 


Vol. No. pp. 1-2. 

the year the committee had the same personnel, except that Mr. 
Ben Fisher had been appointed the vacancy due the resignation Mr. 
Frank Roberson. 
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“July 21, 1939 


“Hon. Frank Roberson, 

Stephens, Spearman, Sykes Roberson, 
Munsey Building 

Washington, 


Dear Judge Roberson: 


writing express sincere appreciation for the work which you, 
and also Mr. Scharfeld and Mr. Beelar did behalf the Federal Communi- 
cations Bar Association connection with revising the Commission’s Rules 
Practice and Procedure. 

that you were glad see the Federal Register July that 
the Rules Practice and Procedure revised the Commission contained 
all the changes which you suggested and were adopted the language, with 
minor editorial changes, that worked out our many conferences. 

“Although the rules now amended are more workable and better many 
respects than the old ones, there undoubtedly still room for improvement, 
and hope that may count upon the Federal Communications Bar Associa- 
tion for the same helpful cooperation the future that you have given 
working the rules the past. 

“Sincerely yours, 
“William Dempsey 
“General Counsel.” 


Mr. Roberson evidenced his appreciation Mr. Dempsey’s letter 
his reply July 25, 1939. is: 


“Hon. William Dempsey 

General Counsel 

Federal Communications Commission 
Washington, 


Dear Mr. Dempsey: 


“On behalf the Federal Communications Bar Association permit 
express our sincere appreciation your gracious letter the for the work 
done certain our members connection with revising the Commission’s 
Rules Practice and Procedure. 

sure that the rules now amended will more helpful the Com- 
mission and the bar. Time will probably disclose need for further revisions. 

“Candidly, know better example good results that can ob- 
tained when such fine cooperation obtains was manifested the many con- 
ferences between you and members your staff with our representatives. You 
may rely upon willingness continue the same spirit cooperation from 
the Bar Association rules any other matter mutual interest. 

“May add personal word—the many conferences gave all oppor- 
tunity know each other better. That kind thing appeals one 
the real joys this busy life. 

“Sincerely yours, 
“Frank Roberson 
“President.” 


Lawyers practicing before the Commission will interested 
learn that there available the Commission complete history all 
the rules practice and procedure. The history the rules will 
inestimable value anyone desiring learn the form which the rules 
have appeared the past. Inquiries concerning the history the 
rules should directed Mr. Harry Ockershausen, Head the Ad- 
ministrative Unit. 


CHANGES INTRODUCED THE NEW RULES 


Any attempt this time evaluate changes introduced the 
new rules will subject necessarily considerable error. Less than 
one month has elapsed since the effective date and this period too 
brief enter upon any conclusive comments. The searching test time 
has yet passed. can safely said, however, that the new rules 
are decided improvement upon those which they superseded. 

The rules are numbered 1.1 through 1.491. The numbering system 
employed gives the appearance using decimal numbers whereas the 
method not the equivalent the decimal system. For example, Sec- 
tion 1.9 precedes 1.11. The Commission had choice the num- 
bering system; was assigned the Federal Register for the purpose 
making conform the permanent code all federal regulations. 
The figure ‘‘1’’ preceding the decimal point permits the reader 
identify the rule one relating practice and procedure rather than 
some other part the rules the Commission. 

The rules remain unchanged Section 1.51 which defines 
parties. The change Section 1.51 and that Section 1.56 are verbal 
changes little significance. 

1.58. This section introduces very important 
amendment and based upon significant theory upon which several 
the rules are based. The term ‘‘respondent’’ restricted ‘‘a party 
against whom the Commission has, its own motion, instituted in- 
quiry, investigation, revocation, suspension, modification, cancellation, 
other Formerly, respondent included not only such 
persons, but also any licensee applicant ‘‘or other person who may 
aggrieved whose interest may adversely affected the granting 
any application designated for hearing, and who named the Com- 
mission’s notice designation for hearing.’’ the future, licensees 
applicants for facilities which conflict reason interfer- 
ence with facilities requested another applicant will not termed 
and must file petitions intervene they desire 
oppose. 

The theory prompting the amendment the definition ‘‘re- 
spondent’’ was the possibility the old rule being used argu- 
ment that the Commission itself has recognized that the licensees 
existing stations receiving objectionable interference from proposed 
station were persons who were ‘‘aggrieved whose interests were ad- 
versely affected’’ within the meaning Section 402(b) (2) the Com- 
munications Act 1934. 

1.73. AMENDMENTS AND DISMISSALS; WHEN ALLOWED: This sec- 
tion clarifies the procedure which will followed when application 
amended after has been designated for hearing. Under the old prac- 
tice, was customary remove the cause from the hearing docket and 
redesignate for hearing, necessary. This procedure, however, 
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was not set forth the old rules practice and procedure and excep- 
tions had developed. 

Sinee the rules have changed the definition ‘‘respondents,’’ pro- 
vision made for the mailing notices hearing only applicants 
1.382(a)). understood, however, that matter prac- 
tice they will mailed those persons who would have received them 
prior the promulgation the amended rules. The notices hearing 
will also regularly published the Federal Register (Sec. 1.196). 
The new rule expressly provides that ‘‘when leave amend has been 
granted after application has been designated for hearing, the appli- 
will removed from the hearing docket and reconsidered the 
Commission, and when necessary, the amended application will redes- 
ignated for hearing subsequent time.’’ 

1.91. AMENDMENTS PLEADING; TIME FOR FILING; DISPOSITION 
The rule has been reworded but the effect remains the same. 

1.102. The rule relating intervention has been 
materially altered. The changes are: 

(1) The old rule required petitioners disclose 
The new rule requires detailed showing ‘‘the grounds 
the proposed intervention, the position and interest the petitioner 
the proceeding, [and] the facts which the petitioner bases his 
claim that his intervention will the public interest.’’ All per- 
sons desiring formally oppose application must intervene, the 
category has been abolished. 

The question arises: What additional allegations statements, 
any, are required made petition for intervention filed under 
the new rules? must remembered that intervention under the new 
may based not only upon economic grounds but also upon ques- 
tions electrical interference. The allegations contained petitions 
for intervention based upon the fear objectionable interference would, 
course, entirely different from allegations petitions based 
economie grounds. difficult distinguish sharply between allega- 
tions the ‘‘grounds the proposed intervention’’ and allegations 
the and interest the petitioner the proceed- 
The dividing line cannot defined sharply and the two merge 
together somewhat. The new rule undoubtedly intended require 
the proposed intervener allege detail the reasons why should 
permitted intervene. 

not within the scope this article state the writer’s opinion 
the minimum requirements allegations sufficient warrant the 
granting petitions for intervention, the matter depends upon ques- 
tions substantive law. The rule requires the proposed intervener 
set forth ‘‘the which the petitioner bases his claim that his 
intervention will the public interest.’’ believed that this part 
the rule means that the proposed intervener, the petition filed 
before the hearing, should assert that will introduce, direct 
examination, evidence support the ‘‘grounds the proposed inter- 


and the and interest the petitioner.’’ the peti- 
tion for intervention filed after the hearing, the petition might 
sufficient the petitioner alleged that new evidence had come his 
attention for the first time, that desired argue his position orally 
before the Commission. Possibly other situations will arise where the 
intervention would the public interest. 

will explained below, the petition enlarge the issues 
amend the notice hearing will required the intervener desires 
raise questions not contained the notice hearing released the 
Commission. 

Persons not having sufficient interest intervene but who desire 
introduce testimony the hearing may participate the hearing 
outlined Section 1.195. 

(2) The requirement has been deleted that petitions intervene 
must filed more than ten days before the hearing. time limit 
expressed under the new rule and there reason why petition can- 
not granted filed day before hearing even filed any 
time after hearing. Possibly the Commission will invoke the rule 
diligence passing upon requests for intervention and filed after 
hearing stronger showing the necessity intervention might have 
presented. Some persons have expressed the thought that the 
absence the requirement that petitions for intervention filed within 
specified time before hearing placed applicant disadvantage 
because did not know with what issues would confronted. 
has been stated that petitions for intervention might filed day 
two before hearing and the issues might materially changed. The 
Commission has effectively disposed this argument, however, 
stating, will shown below, that the petitions for inter- 
vention does not enlarge the issues unless motion the Commission shall 
amend them. One factor which the Commission should consider acting 
upon petitions enlarge the issues whether the applicant has suffi- 
cient time adequately prepare meet the enlarged issues. 

(3) The new rule expressly states the effect which will accorded 
the Commission petition for intervention. The granting 
petition intervene ‘‘shall not considered any recognition any 
legal equitable right interest the proceeding.’’ recent cases 
before the Court Appeals, the Commission has taken the view that 
licensees existing stations opposing applications for new better 
facilities grounds well applicants for the same facili- 
ties had legal equitable interest sufficient warrant the taking 
appeal from adverse decision. has been argued such 
licensees and applicants that the Commission itself recognized that they 
had valid legal equitable interest the proceeding reason the 
fact that their petitions for intervention had been granted. (Colonial 
Broadcasters, Inc. C., decided the Court Appeals for the 
District Columbia June 12, 1939.) Such argument will have 
little, any, basis under the new rules because the express nega- 
tiving any interest. 


The new rules end the dispute which has existed the past con- 
the scope the issues involved hearing. provided 
under the new rules that the granting petition for intervention 
not have the effect changing enlarging the issues, which shall 
those specified the Commission’s notice hearing, unless mo- 
tion the Commission shall amend the desiring 
raise questions not specified the notice hearing must file formal peti- 
tions requesting enlargement the issues. The question which 
party has the burden proof has been left unanswered. However, the 
question does not properly come within the rules practice 
and procedure. 

This section does not change the prior method 
the Commission handling complaints cases. 

AND VERIFICATION Under the old 
rules, pleadings were not required verified unless expressly stated 
otherwise rule statute, whether the pleadings were filed 
party himself his attorney. The new rule requires verification 
when the pleading filed the party, but not, except when otherwise 
specifically provided, when the pleading filed attorney. The 
only exception the new rules the provision that pleadings, when 
filed attorneys, need not verified the one relating petitions for 
rehearing where the existence newly-discovered evidence claimed 
and the filing informal complaints under Title the Act. See- 
tion 1.271 concerning petitions for rehearing provides that ‘‘the peti- 
tion must accompanied verified statement facts, together with 
the facts relied show that the petitioner with due diligence could 
not have known discovered such facts the time the hearing.’’ 

1.131. DOCUMENTS AND PLEADINGS; PAPERS; 
GENERAL: The new rule adds the words ‘‘or printed’’ indi- 
that all papers filed proceedings may printed. 

1.173. FEES: The word ‘‘summoned’’ 
changed ‘‘subpoenaed’’ and the words ‘‘ineluding are 
added. The change makes clear that witnesses who are subpoenaed 
are entitled compensated for traveling expenses. 

1.174. SERVICE SUBPOENAS; RETURN: This rule based 
Rule the Federal Rules Civil Procedure. Section 11.04 the 
old rules stated that service subpoenas could made United 
States marshal his deputy any person legal age who 
citizen the United States and who competent witness. The 
new rule defines persons other than marshals and deputies 
who are not parties and who are not less than years age. The new 
rule also adds the definition the manner making service the 
subpoena, follows: 

“Service subpoena upon person named therein shall made 


delivering copy thereof such person and tendering him the fees for 
one day’s attendance and the mileage allowed law. When the subpoena 


issued behalf the United States officer agency thereof, fees and 
mileage need not tendered.” 
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DELETION 12.20 THE OLD RULES: Section 12.20 the 
old rules, relating the joinder issues and stating that the filing 
the applicant his appearance constitutes joinder issue, deleted. 
The deletion salutary one the old rule served useful purpose. 

1.193. HEARINGS; HEARING DATE RELATED MATTERS: 
The new rule makes two very important changes. First, adds the word 
before the word ‘‘hearings,’’ and, secondly, deletes the 
proviso relating applications filed after another application has been 
designated for hearing. The Commission has taken the view recent 
cases argued before the Court Appeals that the primary considera- 
tion before the Commission was the interest, convenience and 
necessity, and that was within the Commission’s grant 
application even though was filed after another conflicting applica- 
tion had been designated for hearing. The Commission’s view was that 
priority filing was only one factor considered and the important 
question was: Which two competing applications would better serve 
the public interest, convenience and necessity? The Court Appeals, 
holding that the Commission properly granted prior application 
without waiting decide application filed after the first was desig- 
nated for hearing, referred the Commission’s old Rule 12.21 and 
interpreted mean that the Commission would give simultaneous con- 
sideration competing applications except when one them had been 
filed after the other had been designated for hearing. Section 1.193 
entirely dissipates for the future any such interpretation the new rules. 

1.194. CoNSOLIDATION This section entirely new 
one. similar Section 1.193, except that provides, under cer- 
tain for the consolidation cases instead for separate 
hearings. 

1.195. RELATING APPLICATIONS: The section 
had counterpart under the old rules, but the new section contains the 
same provisions Order No. 25. 

1.196. HEARING UNDER Part III: The rule 
provides for the sending notices hearing the applicant but not 
The amendment was expected, view the 
new definition which given Notices hearing will 
published the Federal Register not less than days advance 
the hearing date. They will mailed interested parties, not rea- 
son written rule, but due practice the Docket Section. 
Notice the filing all applications and the dates fixed for hearings 
published weekly the offices the Commission and mailed per- 
sons the Commission’s mailing list. 

1.201. CoNTINUANCES AND EXTENSIONS: The new rule deletes two 
provisos and adds the words ‘‘upon motion.’’ The changes are not 
important except make clear that longer necessary verify 
motion for continuance unless such motion filed the party him- 
self rather than his attorney. 

1.202. CHANGE PLACE: The change here 
unimportant. The words ‘‘as may necessary’’ were inserted for the 
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words ‘‘when, his its judgment, the ends justice will better 
served.’’ 

1.203. DELAY: The change this rule un- 
important and was inserted merely for the purpose clarification. 

1.204. This rule defines the parties who 
shall open and close. The new rule amends the former one pro- 
viding that upon hearing for modification license under Section 
312(b) the Communications Act 1934 the Commission shall open 
and close. The old rule stated that upon hearings such matters the 
party whom the show cause order was issued should open and close. 

1.211. The phrase the former rule which 
read ‘‘provided, however, that the Commission reserves the right 
relax such rules any case where, its judgment, the ends justice 
will better served doing,’’ was amended read provided, 
however, that such rules may relaxed any case where the ends 
justice will better served 

1.212. EVIDENCE: similar amendment was made 
this rule was made the preceding one. The old rule stated that 
Commission reserves the right limit the number witnesses that 
may heard behalf party any The new section pro- 
vides, ‘‘the number witnesses that may heard behalf party 
any issue may 

1.213. FURTHER EVIDENCE DURING HEARING: Section 1.213 the 
same Section 12.62. However, Section 12.63 the old rules, relat- 
ing additional documentary evidence after hearing, deleted. The 
effect the deletion prohibit the presiding officer from holding the 
record open for the submission additional documentary evidence 
unless such action agreed all parties. Under the new rules all 
testimony, whether not documentary character, must 
sented evidence during the hearing. The change will tend make 
possible orderly record and will avoid the confusion caused ree- 
ords being held open for the submission additional testimony. 

1.215. Copres The new rule great improvement 
over the old one, which merely provided that exhibits should intro- 
duced duplicate. The new rule incorporates two important addi- 
tions: (1) When exhibits documentary character are offered 
must furnished opposing counsel unless the presiding offi- 
cer otherwise (2) Parties should interchange copies ex- 
hibits after commencement the hearing’’ whenever prac- 
Under the old practice, counsel for parties opposing appli- 
eation often were inconvenienced their inability examine exhibits 
they were introduced. Under the new rule the cross-examination 
witnesses will expedited and delays will avoided the simple 
expedient having the applicant supply each counsel with one copy 
the exhibits. The provision relating the interchange exhibits 
definite approval the Commission practice which should ad- 
hered to, even the absence rule, since would follow from the 
application ordinary principles courtesy between opposing coun- 


sel. The suggestion that exhibits should interchanged before during 
hearing one which, reasonably applied attorneys practicing 
before the Commission, will much avoid the undue prolongation 
hearings. 

1.221. REQUEST FOR ORDERS TAKE; TIME FILING; 
CONTENTS: substantial change introduced the amendments 
the old rule. The word ‘‘initiative’’ changed and the 
words ‘‘and verified’’ are added after the word The addi- 
tion the words ‘‘and verified’’ does not add the requirement that 
order for motion take depositions verified unless the motion 
filed party rather than his attorney. 

1.227. This rule adds significant proviso, which 
reads: ‘‘Provided, however, That the presiding officer any hearing 
may, motion which shall show diligence the part the moving 
party, waive the requirements this Under the former practice 
the presiding officer did not have jurisdiction waive the 5-day require- 
ment. Waiver could obtained only upon proper request the Com- 
mission. The amendment giving the power waiver the presiding 
officer sensible one, for there reason why should pro- 
hibited from waiving mere procedural step. 

1.231(d). PROPOSED PARTIES: The amendment ex- 
pressly states the effect failure file proposed findings fact and 
within the required time. Failure file the pleading within 
the prescribed time construed waiver any right further par- 
ticipation the proceeding. The old rules failed state the penalty 
for failure file proposed findings fact and conclusions, and doubts 
had arisen the rights parties who desired take advantage 
such nonadherence the rules the Commission. 

ORAL ARGUMENT: This section deletes the 
statement that ‘‘if request for oral argument made within said 20- 
day period all parties will considered waiving any right thereto.’’ 
the deleted portion the old rule were taken literally, parties 
who were satisfied with proposed findings fact and conclusions re- 
leased the Commission might deemed have waived their rights 
request oral argument when the exceptor made request for oral 
argument. The deletion removes the possibility such construction. 

1.231(h). This section adds the sentence, 
request for oral argument made within said 30-day period all parties 
will considered waiving any right The amended section 
makes clear that parties who have received satisfactory report from 
the Commission may request oral argument even though oral argu- 
ment has not been sought the exceptor. 

EXCEPTIONS BRIEFS: This section adds the 
words ‘‘or request for oral argument’’ provide that requests for 
oral argument should served upon other parties the proceedings. 

FOR ORAL ARGUMENT; WAIVER: This section 
new one, and reads follows: 
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“Within five days the filing with the Commission request for oral 
argument any party proceeding all parties such proceeding shall file 
written notice desire appear and participate such oral argument. 
the absence the filing such written notice any party his right oral 
argument will considered waived.” 


should noted that the time for filing requests for oral argument dif- 
fers from the time allotted for the filing reply briefs. exceptor 
files exceptions and request for oral argument the 20th day after 
the release the Commission’s proposed findings fact and 
sions, other parties desiring participate the oral argument and 
file reply briefs must request oral argument within five days and file 
the reply briefs within ten days after the filing the exceptions. 

DELETION 12.80(k). Section 12.80(k) the old rules 
has been deleted. This section provided: 


“Decision Commission. After oral argument, the event oral argu- 
waived, after the expiration the time for filing memorandum briefs 
Commission will file its report findings fact and conclusions and its 
order.” 


The old section might have been considered inconsistent with See- 
tion 1.231(f), which states that under certain circumstances the Com- 
mission will issue final order without the proposed findings fact and 

1.252. Proposep This new section providing that all 
motions should accompanied proposed orders. The practice 
filing proposed orders one which has been adopted most the 
courts throughout the country and tends lessen the mere administra- 
tive burden imposed upon the regulatory body. 

1.253. DOCKET; TIME CALLING; CONTINUANCES: This 
section similar the former section dealing with the time calling 
eases before the motions docket, except that the authority the presiding 
officer enlarged permit him, proper notice having been given, 
hear any motion any time. The previous rule was 
counsel view the fact that the presiding officer generally would 
only hear motions stipulated time once week, namely, Friday. 
times was impossible foresee the necessity filing motions within 
sufficient time permit them receive action before was too late. 
view the requirement that opposing parties given five days’ 
notice the filing motions which appeared the motions docket, 
unless the five days’ notice was waived, was necessary file motions 
not later than the Saturday preceding the Friday upon which action 
would taken. The new rule will work for the accommodation 
counsel. should noted that the rule uses the phrase proper notice 
having been given.’’ emergency cases possible that the Com- 
mission will hold that telephone notice sufficient. 

1.255. RIGHT HEARD: The new rule clarifies the 
situation relating the filing oppositions motions appearing the 
motions docket changing the phrase Any party shall have the right 
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right heard The following sentences dealing with 
the waiver oral argument are added: 


“Any party desiring waive oral argument any motion, opposition 
thereto, may indicate such desire appropriate notation statement 
that effect upon the call the docket. case oral argument waived 
any party, such motion opposition shall considered together with any 
memoranda thereof and the waiving oral argument any party shall not 
preclude the holding oral argument any other party desiring same.” 


1.256. ADVERSE RULING; This section adds provi- 
sions relating petitions for review the Commission from decisions 
made the presiding officer the motions docket. Although the 
prior rules contained express provision permitting the consideration 
the Commission petitions for review, there was prohibition 
against the filing them. The new rule plainly permits practice 
which was available heretofore only implication. petition for re- 
view not mandatory; the exception adverse ruling pre- 
served whether not petition for review filed. The new material 


“Within two days from the date any ruling any petition, motion, other 
matter the presiding officer the motions docket, any interested party may 
petition for review such ruling quorum the Commission, such pe- 
for review shall not essential for the preservation any exception 
taken.” 


SUBSCRIPTION AND SERVICE: 

1.273. 

Section 1.272 states that petitions for rehearing shall ‘‘sub- 
seribed provided Section and Section 1.273 states that 
oppositions petitions for rehearing shall verified 
provided Section The two sections not contain precisely 
the same words relating subscription and verification. 
for rehearing (if filed attorney) need not verified, but based 
upon evidence, must ‘‘a verified 
statement the facts.’’ opposition petition for rehearing (if 
filed attorney) need not verified unless alleges facts contra- 
dicting those contained ‘‘verified statement facts accompanying 
the petition for rehearing.’’ such case, would appear that the 
opposition should verified. 

1.365. TEMPORARY AUTHORIZATIONS: The amended rule 
relating special temporary authorizations has been entirely rewritten. 
The effect the amendment lessen the burden upon persons re- 
questing special temporary authorizations and place the burden 
affirmatively showing opposition the requests upon existing licensees 
desiring oppose them. Under the old practice applicant for 
special temporary authorization not only had notify stations which 
might interested because objectionable interference; also had 
present the Commission written consents stations that might 


q 
| 
{ 
; 
t 
1 
7 
4 
3 


affected. was possible for existing licensee effectively oppose 
requests for special temporary authorization merely remaining silent. 
Under the new practice, silence deemed acquiescence the applicant 
can demonstrate that notice has been given. Oppositions such 
requests must stated affirmatively. 

1.366. SERVICE AUTHORIZATIONS: This entirely new 
section. important view the requirement under Section 
the ‘‘Rules Governing Standard Stations’’ that 
licensee who operates additional hours under special experimental 
authorization can transmit commercial sponsored program during 
such additional time operation. The rule intended relax the 
requirement permit the broadcasting commercial programs 
during additional hours the event that future technical development 
renders such relaxation necessary. 

1.369. REPETITIOUS APPLICATIONS: 

These sections contain unimportant verbal changes. 

1.381. AcTION APPLICATIONS; PARTIAL GRANTS: The new sec- 
tion decreases the 30-day requirement days provide that 
Commission action granting application part must objected 
to, desired, within days. 

1.382. FOR HEARING: The introductory paragraph 
has been amended three respects. The first amendment merely 


verbal and unimportant. The second amendment deletes the words 
hearing the merits,’’ and the third amendment deletes the 
words ‘‘and that the granting such application, either whole 
part, would not aggrieve adversely affect the interest any licensee, 


any station having pending The amendments are 
keeping with the Commission’s theory that existing licensees alleging 
conflict, persons having applications pending, are not 
parties who would aggrieved adversely affected the granting 
other applications. also consistent with the Commission’s theory 
that neither hearing nor findings fact are essential when the Com- 
mission determines grant application even though the application 
before the Commission controversial one. 

Subsection (a) amended deleting the requirement that the 
notice hearing contain list the persons notified the hearing. 

Subsection (b) changes the rule relating appearances. 
longer necessary that appearances filed applicants under oath. 
The requirement that the applicant state that will appear ‘‘and pre- 
sent evidence support his application’’ has been changed 
compel him appear ‘‘and present evidence the issues specified 
the statement reasoys furnished the The require- 
ment the old rule has been deleted that copies the appearance 
served other parties and that respondents have days within 
which file appearances showing the manner which their interests 
would adversely affected. 
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Subsections (c), (d), (e), and (f), relating the effect failure 
file appearance, notice time and place hearing, the effect 
failure appear the hearing. and the action which the Commission 
might take after the hearing, have been deleted. The deletions are con- 
sistent with the sections the rules which have already been mentioned. 

1.422. INFORMAL COMPLAINTS; SUBSTANCE: Section 16.02 the 
old rules has been amended deleting the second paragraph which 
reserved power the Commission investigate complaints even though 
such complaints did not fulfill the requirements formal informal 
complaints. The second paragraph appears, slightly amended form, 
Section 1.103 the new rules. 

1.430. ALLEGATIONS; This section relates the allega- 
tions which should contained complaint requesting recovery 
damages from common The section amends Subsection 
Section 16.10 the old rules deleting the requirement that the com- 
plaint shall show routes over which such communications trans- 
missions were made 

1.451. CARRIER FACILITIES; APPLICATIONS UNDER 
Section 214: Section 16.30 the old rules related the giving 
notice the filing applications, the holding hearings, and the 
furnishing temporary emergency service. The rule was unsatisfactory 
that did not state the requirements the contents applications 
under Section 214. Section 1.451 under the new rules completely re- 
writes the old section. gives detail the exact kind information 
which must supplied each application, the exceptions which are 
applicable, the manner requesting emergency service, temporary 
service and authority supplement facilities small construction. The 
new section should great assistance carriers desiring file 
applications under Section 214. 

1.452. UNDER SECTION 221(a): The remarks which 
have already been made concerning Section 1.451 can also ad- 
dressed Section 1.452. The old section (16.31) was unsatisfactory 
that merely stated that hearings would held and notice given. The 
new section assists the practitioner and also the Commission stating 


‘precisely the type and kind information applicants must 


furnish. 


New Rules Court Appeals 


New rules governing appeals from decisions the Federal Com- 
munications Commission the United States Court Appeals for the 
District Columbia were promulgated that Court August 16, 
1939 and became effective September 1939. The new rules, 
amend Rule No. the Rules the Court, are designed simplify 
and expedite appeals, reduce the size the records, and cut down the 
costs required prosecute appeal. the same time that amended 


Rule No. was issued, the Court Appeals promulgated other 
amended rules, namely, Rule No. governing the argument causes 
and the preparation therefor; Rule No. 30, governing review de- 
eisions the United States Board Tax Appeals, Board Tax Ap- 
peals for the District Columbia, and the United States Processing 
Tax Board Review; and Rule No. 33, governing review enforce- 
ment orders administrative agency, board commission other 
than the foregoing. 

The need for new rules order eliminate certain undesirable 
practices which had crept into the appellate procedure, particularly the 
preparation records for printing, was recognized the Court long 
ago and proposed amendments have been under consideration for ap- 
proximately four years. The amended rules governing appeals from the 
Federal Communications Commission were submitted the Commis- 
sion’s Law Department and the Federal Communications Bar Asso- 
ciation prior being ordered effective the Court. 

Many new provisions have been incorporated Rule No. gov- 
erning appeals from decisions the Commission. The provisions gov- 
erning the preparation and contents the printed record necessary 
determination the appeal are particularly important since they 
alter the past practice number respects. For example, pre- 
paring the record, appellant required prepare, serve upon all 
parties, and file with the clerk statement the pleadings, proceedings, 
and evidence before the Commission, and designation such portions 
the papers filed the Commission, but not set forth the state- 
ment, which desires the record. Testimony must 
stated condensed, narrative form; documentary evidence must 
stated briefly, according its legal import and effect. Exhibits, such 
graphs and charts, must described content and legal import. 

matter not pertinent the questions presented the 
appeal shall For example—if the question appeal 
whether the appellant financially qualified, matter relating station 
interference the type daily program would not essential 
the question involved and should omitted. 

appellant’s statement and designation are satisfactory the other 
parties, such matter shall constitute the record appeal. dissatis- 
fied with appellant’s statement and designation, any other party the 
appeal may file written statement which, first, shall specifically and 
clearly point out wherein appellant’s statement unsatisfactory, and, 
second, shall contain material which proposes substitute, whole 
part, for appellant’s statement. Thereafter, the parties shal: 
have ten days within which agree upon the matters which shall 
stitute the record. the parties are unable agree, each may then 
designate the portions the papers filed the Commission which 
desires included the record. 

However, after hearing the appeal, shall appear that any 
party has not good faith attempted comply with the spirit and pur- 
pose this rule shorten the record and thereby reduce the costs 
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appeal, has unnecessarily caused the submission testimony ques- 
tion and answer form which was properly set forth narrative form 
appellant any other party. The Court shall impose costs the ap- 
peal, whole part, upon such party his attorney. 

the alternative, instead proceeding pointed out above, the 
appellant and other parties may proceed prepare the record desig- 
nation and counter-designations somewhat similar the practice fol- 
lowed the past, except that the rule specifically states that ‘‘all 
matter not essential the decision the questions presented the ap- 
peal shall omitted,’’ and for any infraction the provisions the Court 
withhold impose costs the the case and 
the discouragement like conduct the may require; and costs 
may imposed upon offending attorneys 

Amended Rule No. follows: 


FROM DECISIONS THE 
FEDERAL COMMUNICATIONS COMMISSION 

How Taken: Contents Notice Appeal. appeal from 
decision the Federal Communications Commission shall taken 
filing with this court, within twenty days after the decision complained 
effective, notice writing said appeal and statement the 
reasons therefor, together with proof service true copy said 
notice and statement upon the Commission. The notice appeal and 
statement reasons shal! contain (1) concise statement the nature 
the proceedings which appeal taken; (2) concise statement 
the points which the appellant intends rely, separately stated 
and and shall signed the manner prescribed Rule 
the Federal Rules Civil Procedure. 

Papers and Evidence Filed the Commission. Within 
thirty days after the filing said appeal, the Commission shall file with 
the court the originals certified copies all papers and evidence pre- 
sented upon the application order involved, and also like copy 
its decision together with full statement writing the 
facts and grounds for its decision found and given it, and list 
all interested persons whom has mailed otherwise delivered 
copy said notice appeal, provided the statute. the Com- 
mission shall fail file anything material appeal, misstate- 
ment error contained the material filed the Commission, the 
parties may supply the omission correct the misstatement error 
stipulation, this court may any time direct that the omission, 
misstatement error corrected and, necessary, that supple- 
mental transeript supplemental record prepared and 
filed the Commission. 

Preparation and Contents the Printed Record Necessary 
Determination the Appeal. 

all cases the record inter alia shall contain: 

Notice appeal and statement reasons therefor, with 
its filing date. 


j 
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**(2) Notice intention intervene, any, and verified 
statement showing the nature the interest inter- 
vener. 

Decision order from which appeal taken. 

Commission’s full statement writing the facts and 
grounds for its decision found and given it. 

Certificate Secretary Commission. 

record. 


After the expiration the thirty-day period within which 
intervention may had and after the Commission shall have ‘filed the 
papers and evidence designated paragraph this rule, the parties 
shall proceed prepare the record necessary the appeal 

Within fifteen days appellant shall prepare, serve upon all 
parties, and file with the clerk statement the pleadings, proceedings 
and evidence before the Commission, and designation such portions 
the papers filed the Commission, but not set forth the state- 
ment, which desires the record. All matters not pertinent 
the questions presented the appeal shall Testimony 
witnesses shall stated condensed, narrative form; deemed 
necessary, portions the testimony may set forth the statement 
question and answer form. Cumulative evidence cumulative testi- 
mony witnesses introduced sought introduced any hear- 
ing prove any matter shall not set forth length, but the 
stance such items testimony shall stated condensed, narrative 
form. Documentary evidence, such deeds, leases, ordinances, reports, 
financial statements, shall not inserted length, but shall only 
stated according its legal import and effect, unless the 
nature the questions involved the appeal render necessary that 
should inserted extenso. Documents shall abridged omit- 
ting all irrelevant and formal portions thereof, and document once 
inserted the record shall again inserted, but reference only 
such first insertion shall made. Exhibits, such graphs, charts, 
photographs, should not inserted the but should 
content and legal import, unless the nature the ques- 
tions involved the appeal render necessary that such exhibit 
inserted. appellant’s statement and designation are satisfactory 
the other parties the appeal, such matter, with that required para- 
graph 3(a) this rule, shall constitute the record appeal. 

(a) dissatisfied with appellant’s statement and designation, 
any other party the appeal may, within fifteen days after the filing 
thereof, serve upon all other parties the appeal and file with the 
written statement which shall, first, specifically and clearly point 
out wherein appellant’s statement unsatisfactory him, and, second, 


1For example—if the question appeal whether the appellant financially 
qualified, matter relating station interference the type daily program 
would not essential the question involved and should omitted. 


set forth statement which shall propose substitute, whole 
part, for appellant’s statement; and may designate additional portions 
the papers filed the Commission which desires included the 
the parties have ten days within which agree 
upon, sign, and file with the statement which, with the matter 
required paragraph 3(a) this rule and the matter designated 
the parties, shall constitute the record appeal. 

unable agree, the appellant shall have three days 
which serve all parties and file with the clerk designation the 
portions the papers filed the Commission which desires 
the record. Within three days thereafter any other party 
the appeal may serve upon all other the appeal and file 
with the clerk designation additional portions thereof which 
desires included. The matter designated the parties, with the matter 
required paragraph 3(a) this rule, shall constitute the record 
appeal. 

after hearing the appeal, shall appear that any party 
has not good faith attempted comply with the spirit and purpose 
this rule shorten the record and thereby reduce the costs ap- 
peal, has unnecessarily caused the submission testimony question 
and answer form which was properly set forth narrative form 
appellant any other party, this shall impose costs the appeal, 
whole part, upon such party his attorney. 

Instead proceeding prescribed paragraphs (1) and 
(2) above, appellant, within six days after the period for intervention 
has expired and after the Commission have filed the matter re- 
quired the statute, may serve upon all other parties and file with the 
clerk designation the portions the papers filed the Commission 
which desires included the printed record. Within six days 
after service thereof, the Commission and interveners may serve all 
other parties and file with the clerk designations such additional por- 
tions the papers each desires included. Within three days there- 
after, the appellant may serve and file with the clerk designation 
any further parts desired. Whenever possible, the parties, instead 
serving above provided, should written stipulation 
filed with the clerk within fifteen days after the expiration the period 
for and after the filing the matter the Commission, 
designate the parts the papers included the printed record. 
All matter not essential the decision the questions presented the 
appeal shall Formal parts all exhibits and more than 
one copy any document shall excluded. Documents shall abridged 
omitting all irrelevant and formal portions thereof. The matter des- 
ignated, with the matter required paragraph 3(a) this rule, shall 
constitute the record appeal. For any infraction these provi- 
sions, this court may withhold impose the 


2See note this rule. 
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the and the discouragement like conduct the future may re- 
quire and costs may imposed upon offending attorneys parties. 

Agreed statement the Case. When the questions presented 
appeal can determined without examination all the 
papers, evidence and proceedings before the Commission, the parties 
should prepare and file with the clerk statement the case showing 
how the questions arose and were decided the Commission and set- 
ting forth only many the facts averred and proved sought 
proved are essential decision the questions this court. The 
statement shall filed within fifteen days after the expiration the 
thirty-day period within which intervention may had and after the 
Commission shall have filed the papers and evidence designated para- 
graph this rule. Such statement, with the matter required para- 
graph 3(a) this rule, shall constitute the record which the appeal 
will heard. 

Several Appeals from the Same Order Decision. Where more 
than one appeal taken from the same order decision the Com- 
mission, one copy only the papers required paragraph this 
rule shall filed the Commission covering the several appeals, and 
single record for printing appeal shall prepared containing all the 
matter designated agreed upon the parties the several appeals, 
without duplication. 

Enlargement Time. The time for the taking any step 
relating such appeals (except regulated statute) may enlarged 
order judge this court for good cause shown, written 
motion containing the reasons therefor filed before the expiration the 
period originally extended previous order. any 
such step not taken appellant within the time before 
the expiration the time enlarged order, motion dismiss the 
appeal may made and shall granted unless good cause shall 
shown for the default. 

Number Copies Papers Filed. original and one 
clear copy all papers required under paragraphs and this 
rule shall filed with the 

General Rules Apply. Upon the completion the record upon 
which the appeal heard herein provided, the clerk shall docket 
the the Special Calendar and the general rules the court regu- 
lating the practice appeals from the District Court and the require- 
ments thereof the printing records and filing briefs shall 
apply further proceedings therein; provided however, that cases 
where any party permitted become party intervener the court will 
make such adjustment costs adjustment extension the time for 
oral argument appears equitable under the issues presented. 

Certified Copy Opinion and Judqment. After the determina- 
tion appeal this court copy the opinion and judgment will 
certified the Commission lieu mandate, usual course.’’ 


Recent Court Decisions 


Yankee Network, Inc., Federal Communications Commission. Decided August 
14, 1939 the Court Appeals for the District Columbia. 


The jurisdictional question whether licensee radio broad- 
cast station can appeal the United States Court Appeals for the 
District Columbia under Section 402 (b) (2) the 
Act 1934, amended, from order the Commission granting 
construction permit for new station, the ground that the new sta- 
tion will cause injury through competition, has now been 
given ‘‘a final determination’’ the affirmative the Court Appeals 
for the District Columbia. 

decision written Justice Miller the case Yankee Network, 
Inc. Federal Communications Commission, No. 7250, decided August 
14, 1939, which was appeal Station WAAB from order the 
Commission granting regional assignment Station WMEX lieu 
its present local assignment, the Court concluded that allegation 
licensee existing station that financial injury resulting from 
competition from proposed new station will necessarily result such 
severe loss operating revenue impair the service rendered 
the existing licensee, will destroy such licensee’s ability render 
proper service the public interest, tenders proper grounds contest 
appeal taken under Section 402(b)(2) the Act. The appeal, 
however, was dismissed the ground that the Commission’s findings 
that appellant had failed show any facts sufficient indicate the 
effect extent the anticipated competition were supported the 
record. 

appeal, Station WAAB contended that, among other things, its 
financial and economic interests would adversely affected the es- 
tablishment and operation additional regional station Boston, 
Massachusetts, and that the Commission’s conclusions that had failed 
establish facts show that operation Station WMEX, pro- 
posed, would adversely affect its economic interests were arbitrary and 
The Commission challenged the power the Court hear 
the appeal, contending that the Court has jurisdiction entertain 
the appeal under Section 402 (b) (2) the Communications Act 
1934 because the appellant has legal right interest which has been 
aggrieved adversely affected the decision which complains. 
other words, the Commission took the position that not the con- 
gressional policy the Communications Act afford exemption 
broadeast licensees from competition, and that the absence such 
exemption licensees have legal right interest which 
aggrieved adversely affected the action the Commission auth- 
orizing competing facilities the general public interest, since whatever 
damage they may suffer will damnum absque injuria. 

rejecting the Commission’s contention with respect economic 
injury through competition, the Court pointed out that had recently 
decided the issue adversely the Commission’s contention the ease 


Sanders Bros. Radio Station Federal Communications Commission, 
(No. 7087, decided January 23, 1939), but that since the Commission 
has strenuously urged that the Court reconsider the problem, ‘‘a thor- 
ough analysis its arguments the present case will conduce 
final determination this important question.’’ 

The same argument urged the Commission herein was first pre- 
sented the Court petition for rehearing filed the Sanders case. 
The Court rejected the argument that case prior its decision 
the instant case denying the Commission’s petition. 

the instant case the Commission argued that the test which 
person’s appealable interest under Section 402 (b) (2) may properly 
determined inquire whether—if that section were not effect—he 
would have right resort District Court for the protection the 
legal right interest which claims aggrieved adversely af- 
fected. The Court, however, held that ‘‘the proposed not 
proper one,’’ since the rights involved are not rights they existed 
common law but they exist and are administered under act 
Congress. The legal rights interests licensee spring from the 
statute and not from the common law. The Court further stated that 
the same manner the rights and equities licensees are Statutory 
character are their remedies’’ and that ‘‘to contend that ad- 
ministrative remedy provided under such must inter- 
preted terms rights which might have been court 
law, would beg the 

the same connection the Court pointed out that the only differ- 
ence between the situation the present case and those prosecuted un- 
der Section 402 (b) (1), which provides for appeal applicant 
whose application has been refused, the way which the threatened 
destruction appellant’s rights and equities alleged have occurred. 
sufficient difference require hold that Congress in- 
tended limit aggrieved persons interested persons those whose 
applications had been denied those possessed legal rights known 
the common law. had intended could easily have said so. 
did not, and reason and justice require the opposite result, the 
conclusion follows logically that the appellant definitely the person 
whom Congress had mind Section 402 (b) (2). This becomes 
particularly obvious when consider that accept the argument 
the Commission this point would not only leave the licensee without 
opportunity for any relief whatever, even from action arbitrary 
destroy it, but would deprive Section 402 (b) (2) meaning and 
eliminate from the Act effectively were repealed.’’ 

With respect the nature appellant’s statutory rights and equi- 
ties which are entitled protection, the Court said ‘‘the granting 
license the Commission highly valuable property right, 
which, while limited character, nevertheless provides the basis upon 
which large investments eapital are made and large commercial en- 
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terprises are conducted.* There would value right 
use designated frequency equities relating thereto—which would 
justify the great financial outlays involved station construction and 
operation—if the licensee were not protected from destructive 
tition. Equities and rights not exist vacuum but relation 
the total situation which they are part. The Commission has con- 
trol that situation, virtue its power grant deny licenses. 
But the power not 

the course its opinion the Court drew analogy between the 
Transportation Act and the Communications Act, stating that ‘‘Con- 
gress had power provide safeguards against destructive in- 
jury existing licensees, and did both order secure 
similar legislative purpose 

answer the Commission’s argument that one the chief con- 
Congress was guard against monopolies and preserve 
competition broadeasting, the Court held that ‘‘the test not whether 
there monopoly, the one hand, overabundance competi- 
tion, the other, but whether the granting denying the 
tion will best serve the interest the The Court further said: 


“In order attain the purposes the Act the Commission must assume 
the full responsibility cast upon Congress with respect each applicant 
and each protesting licensee. order insure full assumption that respon- 
sibility and full performance its duty, situations such exist the present 
case, Congress made the action subject judicial review. the 
absence such possibility review the Commission—while admitting its duty— 
could arbitrarily avoid it; thus indulging abusive exercise its administra- 
tive discretion. While the Commission was largely occupied its earlier years, 
with finding qualified licensees and controlling electrical interference, now new 
problem has developed, which just important electrical interference and 
which the Commission must meet and solve. The rapidly increasing number 
stations and the resulting competition for advertising well program ‘talent’ 
has just dangerous possibilities electrical The public interest 
requires not merely that maximum quantity minimum quality service shall 
given. competition permitted develop that extent, then ‘the larger 
and more effective use radio the public interest’ cannot achieved.” 


considering the question whether appellant had assigned suffi- 
cient reasons appeal give the Court jurisdiction, the Court held that 
the statement reasons, unlike those the Sanders case, failed pre- 
sent issue whether the anticipated competition will necessarily 
result such severe loss operating revenue impair the service 
rendered appellant, whether will destroy appellant’s ability 
render proper service the interest. However, the Court 
sidered one the reasons sufficient, solely for the purpose the appeal, 
and then held that the Commission’s findings the that appellant 
had failed show any such injury were supported the 


= 


JOURNAL THE COMMUNICATIONS ASSOCIATION 


August 24, the Commission filed motion for leave file 
supplemental brief the Tri-State Broadcasting Company case, which 
now awaiting decision the Court. its supplemental brief the 
Commission urges the Court reconsider the arguments advanced 
the Yankee Network, Inc. contended that the Court 
its decision the Yankee Network, Inc. case overlooked the underlying 
the principle unrestricted competition. 


Performer’s proprietary interest phonograph record. RCA Manufacturing Co. 
Whiteman. Decided 24, 1939 the District Court for the 
Southern District New York. 


This decision Judge Leibell the United States District Court 
for the Southern District New York recognizes the existence 
property right performer the artistic interpretation the works 
and that this property right may assigned re- 
cording company. 

Whiteman, orchestra leader and performing artist, sought en- 
join Station WNEW and Elin, Inc., the sponsor the program, from 
phonograph records. the face the records was 
stamped the legend, ‘‘Not used for radiobroadeasting.’’ 
petitioned the Court for leave intervene and file bill complaint 
against Whiteman and the defendants, wherein alleged that 
deep interest the litigation and one which was antagonistic 
the claim asserted against the defendants Whiteman.’’ The Court 
permitted file this ancillary bill. Whiteman withdrew his 
suit against WNEW and Elin, Ine. the ancillary suit, WNEW and 
Elin, Ine. not defend; Whiteman was the only defendant 

its bill complaint contended that the use phono- 
graph records Station WNEW the restrictive covenant at- 
tached the face the record, and that Whiteman acted illegally 
attempting license phonograph records, since Whiteman had assigned 
all his property rights complainant. 

The Court held that Whiteman, his unique interpreta- 
tions musical selections, has common law property right his ren- 
ditions and that such property rights could assigned. Mr. 
Justice Leibell relied the Waring case support his contention. The 
Court then the contractual provisions between Whiteman and 
and held that, the nine songs mentioned the bill com- 
plaint, Whiteman had assigned all property rights seven songs 
A.; two the records, had reserved his common law property 
rights. 


Waring WDAS Broadcasting Station, Inc., 194 Atl. 631 (1937), the Penn- 
sylvania Supreme Court found that performer had property right his rendition 
the works composer. See note Fed. Bar. No. pp. 22-24. 
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contended that, because its research and experience 
the production and manufacture phonograph records, had con- 
tributed Whiteman’s performance. The Court this conten- 
tion stating that none the activities were directed 
toward perfecting Whiteman’s interpretation the musical 
composition. 

was held that the restriction the phonograph records was valid 
and was not contrary public policy expressed the Constitution, 
statutes, decisions the courts. The restrictions the face the 
record indicated that there was general dedication public use, and 
that the restriction was protect complainant from unfair competition. 
All the phonograph records listed the bill complaint contained 
the legend that they were not used for radiobroadeasting. The 
Court held that even the absence any such restriction, purchaser 
graph record. The latter dictum appears contrary Crumit Marcus 
Loew Booking 


The main basis for enjoining the defendants [WNEW and 
Elin, from sending over the radio the musical renditions im- 
pressed complainant’s phonograph records that such conduct their part 
constitutes unfair competition. evident that the complainant and the 
broadcasting stations using complainant’s records are competitors the business 
public entertainment.” 


The Court then quoted from International News Service Asso- 
ciated Press, 248 215, 234, and coneluded its opinion with the fol- 
lowing observation 


“The reasoning and legal principles quoted above would bar Whiteman, 
acting alone, from licensing authorizing any broadcasting station play 
over the radio phonograph record made complainant. That true even 
though Whiteman, his third contract, included provision that the com- 
plainant did not acquire the right manufacture sell, otherwise dispose of, 
records for broadcasting. The plaintiff would entitled protection its 
‘civil right pecuniary nature,’ its ‘conduct lawful business’ against unfair 
competition, unless complainant expressly assents competition from radio 
stations using complainant’s phonograph records. bringing this action com- 
plainant seeks stop that practice and entitled the aid the Court 
proper decree enjoining the defendants accordingly. 

“That the broadcasting phonograph records, containing 
renditions, constitutes unfair competition with Whiteman manifest. Hence, 
the defendants, Broadcasting Corporation and Elin, Inc., should 
enjoined protect Whiteman’s interests also. The above quoted principles 
unfair competition, convincingly expressed Mr. Justice Pitney, are avail- 
able for Whiteman’s protection well for complainant’s.” 


—H. 
2162 Misc. 225 (1936) and note Fed. Com. Bar No. 22. 
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